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THE MCHATTIE LAW FIRM, LLC
Christopher J. McHattie, Esq.
(Bar No. 035251987)
550 West Main Street
Boonton, New Jersey 07005
Telephone: 973-402-5505
Facsimile: 973-400-4110
Attorneys for Plaint.ff 4C4 Media; LLC

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

4C4 MEDIA, LLC,

Plaintiff,

—

—<

-J

(J)

LJ -

V.

MARK HAEFELI; MARK HAEFELI
PRODUCTIONS, INC.; JOHN DOES 1-10
(name being fictitious for individuals whose
identities are currently unknown); and ABC
ENTITIES 1-10 (names being fictitious for
corporate or other legal entities whose
identities currently remain unknown),

Defendants.

Civil Action No.

THIS MATTER having been brought before the Court by Plaintiff, through its counsel,

by Order to Show Cause, on Notice to the Defendants via counsel, seeking a temporary restraining

order and preliminary injunction pursuant to Federal Rule of Civil Procedure 65 and L.Cv.R.65.1,

and upon the Complaint, Certification of Robert S. Gregory and Memorandum of Law submitted

herewith, the Court having determined that good and sufficient reasons exist to proceed by way of

Order to Show Cause, and for good cause wn;

ITISonthisyof ,2019,

ORDERED that the Defendants a pe r and show cause on the /6Thay of

2019, before the United States District Court for the District of New Jersey,

ORDER TO SHOW CAUSE FOR A
TEMPORARY RESTRAINING ORDER

AND PRELIMINARY INJUNCTION
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Hon. cLSQ4—l) .ffrhe (L4 3 Courthouse, located at

_________________

New JerseyO7/D/, at // o’clock in noon, or as soon

thereafter as counsel can be heard, why an Order should not be entered:

1. Temporarily Restraining Defendants from editing, altering, reproducing,

distributing, or otherwise publicly displaying: (a) the film, with the working name “A Billion

Dollar Power Station” (the “Film”), or (b) any adulterated, alternate, abbreviated or reconstituted

copy of the Film or the Film’s outtakes and unused source materials, including one that lists

Defendants as the copyright owner (or otherwise attributes ownership to Defendant);

2. Temporarily Restraining Defendants from offering for sale, selling, marketing or

promoting: (a) the Film, or (b) any adulterated, alternate, abbreviated or reconstituted copy of the

Film or the Film’s outtakes and unused source materials, including one that lists Defendants as the

copyright owner (or otherwise attributes ownership to Defendant);

3. Temporarily Restraining Defendants from creating derivative works derived from:

(a) the Film, or (b) any adulterated, alternate, abbreviated or reconstituted copy of the Film or the

Film’s outtakes and unused source materials, including, but not limited to, one that lists Defendants

as the copyright owner (or otherwise attributes ownership to Defendant);

4. Temporarily Restraining Defendants from engaging in acts of interferences with

Plaintiff’s marketing and selling of: (a) the Film, or (b) any alternate, abbreviated or reconstituted

version of the Film or the Film’s outtakes and unused source materials, including, but not limited

to, interfering with Plaintiff’s work with existing or prospective vendors for the Film; and

5. Temporarily Restraining Defendants from engaging in any other acts which put a

cloud on the ownership, development or distribution of: (a) the Film, or (b) any alternate,

2
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abbreviated or reconstituted version of the Film or the Film’s outtakes and unused source materials,

including, but not limited to, Defendants holding themselves out as the owner of the Film.

And it is further ORDERED that:

Pending further hearing on this Order to Show Cause, Defendants are temporarily

enjoined and restrained from:

a. editing, altering, reproducing, distributing, or otherwise publicly displaying: (i)

the Film, or (ii) any adulterated, alternate, abbreviated or reconstituted copy of

the Film or the Film’s outtakes and unused source materials, including one that

lists Defendants as the copyright owner (or otherwise attributes ownership to

Defendant);

b. offering for sale, selling, marketing or promoting: (i) the Film or (ii) any

adulterated, alternate, abbreviated or reconstituted copy of the Film or the

Film’s outtakes and unused source materials, including one that lists

Defendants as the copyright owner (or otherwise attributes ownership to

Defendant);

c. creating derivative works derived from: (i) the Film or (ii) any adulterated,

alternate, abbreviated or reconstituted copy of the Film or the Film’s outtakes

and unused source materials, including one that lists Defendants as the

copyright owner (or otherwise attributes ownership to Defendant);

d. engaging in acts of interferences with Plaintiff’s marketing and selling of: (i)

the Film, or (ii) any alternate, abbreviated or reconstituted version of the Film

or the Film’s outtakes and unused source materials, including, but not limited

3
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to, interfering with Plaintiff’s work with existing or prospective vendors for the

Film; and

e. engaging in any other acts which puts a cloud on the ownership, development

or distribution of: (a) the Film, or (b) any alternate, abbreviated or reconstituted

version of the Film or the Film’s outtakes and unused source materials,

including, but not limited to, Defendants holding themselves out as the owner

of the Film.

2. A copy of this Order to Show Cause, and to the extent not already served, a copy

of the Complaint, Certification of Robert S. Gregory and Memorandum of Law submitted in

support of this application, together with a summons, shall be served upon the Defendants

personally within 3 days of the date hereof in accordance with FRCP 4.

3. The Plaintiff must file with the Court its proof of service of the pleadings on the

Defendants no later than three (3) days before the return date.

4. Defendants shall file and serve a written response to this Order to Show Cause and
All aiM2.

proof of service byA4., /VL4y /3 , 2019. You must send a courtesy copy of your

opposition papers directly to Judge

__________________,

whose address is:

tJS,iLf 6,c&w Jersey____

5. The Plaintiff must file and serve any written reply t9 the Defendants’ opposition to
II

the Order to Show Cause by /11J2S., 17’ , 201 9A courtesy copy of the reply papers

must be sent directly to the chambers oudge

_____________________

6. If the Defendants do not file and serve opposition to this Order to Show Cause, the

application will be decided on the papers on the return date and relief may be granted by default,

4
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provided that the Plaintiff files a proof of service and a proposed form of Order at least three (3)

days prior to the return date.

7. If the Plaintiff has not already done so, a proposed form of Order addressing the

relief sought on the return date (along with a self-addressed return envelope with return address

and postage) must be submitted to the Court no later than three (3) days before the return date.

8. The Court will notify the parties whether it will entertain argument on the return

date of the Order to Show Cause in

SO ORDERED.

78.1.

5
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RABNER BAUMGART BEN-ASHER & NIRENBERG, P.C. 
Harold Rabner 
Elliot M. Baumgart 
David H. Ben-Asher 
Jonathan I. Nirenberg0 

Eugenie F. Temmler 
Teresa Boyle-Vellucci0 

S. Robert Allcorn• 
Joseph S. Fine" 
Fredda Katcoff'* 
Omar A. Lopez" 
David Owen'* 
Dennis H. Sabourinc• 
Jerome E. Sharfman°• 

Main Office 
52 Upper Montclair Plaza 

Upper Montclair, NJ 07043 
Tel: (973) 744-4000, Ext. 117 

Fax: (973) 783-1524 

New York Office 
122 West 27th Street, 10th Floor 

New York, NY 10001 
Tel: (646) 822-6703 

Please reply to our M11i11 Office 

11 1111·. rnh111.: rb<1 unH.'.a rl. co 111 

May 20, 2019 

The Honorable Susan D. Wigenton, U.S.D.J. 
50 Walnut Street Court Room MLK SC 
Newark, New Jersey 071 01 

Re: 4D4 Media, LLC v. Mark Haefeli et al, Docket No. 2:19-cv-12288 

Dear Judge Wigenton, 

Dennis H. Sabourin 
dsabourin@rabnebaumgart.com 

Direct Dial: (973) 842-4974 

0 Admi tted in NJ & NY 
D Maslerof laws (LLM) in Taxa tion 

'Of Counsel 

Please accept this letter memorandum in lieu of a formal brief in opposition to the 

injunctive relief requested in the Order to Show Cause for a Temporary Restraining Order and 

Preliminary Injunction. 

Preliminaiy Statement 

First, and unusually, the relief should not be granted because this litigation has not been 

authorized by 4C4 Media, LLC ("4C4"). Since 4C4 did not authorize the filing of this litigation, 

it is not properly a plaintiff in this litigation and, as such, has no chance of prevailing on the 

merits in this litigation. 

Second, if the Court wishes to assume for the moment that this litigation has properly 

been brought by 4C4, the phrasing of the injunctive relief is overbroad. Mark Haefeli ("Haefeli") 

continues to be a Manager and the CEO/President of 4C4 and, as such, should not be restrained 

from acting on behalf of 4C4. While the restraints appear appropriate as applicable to Mark 

Haefeli Productions, Inc. ("MHP") and as to Haefeli individually, acting on his own behalf, they 
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Rabner Baumgart Ben-Asher & Nirenberg, P.C. 

are not appropriate as to Haefeli acting as the President, CEO, and Creative Director of 4C4. It 

is properly Haefeli's job at 4C4 to edit, distribute, display and promote the Film on behalf of 4C4 

and this unauthorized litigation (purportedly brought by 4C4 but in reality brought by The 

McHattie Law Firm without authority from the Board of 4C4) is actually wrongfully interfering 

with Haefeli's performance of his duties on behalf of 4C4. Also interfering with those duties is 

the supposed "suspension" of Haefeli as a Manager and as the Creative Director, President and 

CEO of 4C4, again an action which could be taken (if at all) only by the Board and no such 

action was taken by the Board. 

Third, it is not actually clear that the Film, to the extent that it includes work product 

contributed by Haefeli to 4C4, continues to belong to 4C4 as, by contract, ownership of the work 

product contributed by Haefeli to 4C4 is to revert to Haefeli if 4C4 fails to achieve its essential 

purpose. At this point in time it would appear that 4C4 has failed to achieve its essential purpose 

in which case it is not clear that the Film actually continues to be owned by 4C4. 

Statement of Facts 

Respectfully, the Defendants incorporate by reference the facts set forth in the 

Declaration of Mark Haefeli in Opposition to Plaintiffs Order to Show Cause (the "Haefeli 

Dec") and the Supplemental Declaration of Mark Haefeli in Opposition to Plaintiffs Order to 

Show Cause (the "Sup. Haefeli Dec."). Notwithstanding that inclusion, we will set forth a 

number of key facts here. 

4C4's Operating Agreement (the "Operating Agreement," See Haefeli Dec. Ex. A) was 

drafted by The McHattie Law Firm (the "McHattie Firm") and Haefeli was not represented by 

independent counsel in connection with the negotiation and execution of the Operating 

Agreement. (Haefeli Dec. ~~9 & 10) In accordance with the terms of the Operating Agreement, 

2 
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Haefeli was a 50% Member of 4C4 and Cove, LLC ("Cove") was a 50% Member of 4C4. 

(Haefeli Dec. ilill 1 & 14) Haefeli has never sold or disposed of his 50% ownership interest in 

4C4. (Haefeli Dec. ill4) In addition, the Operating Agreement specifically provides in §4.5 that 

a Member cannot resign prior to the dissolution and winding up of 4C4, stating as follows: 

So long as a Member continues to own or hold any Units, such Member shall not have the ability 
to resign as a Member prior to the dissolution and winding up of the Company and any such 
resignation or attempted resignation by a Member prior to the dissolution or winding up of 
the Company shall be null and void. (Haefeli Dec. ill 6 and Ex. A at p. 17) 

The Operating Agreement provided for a 2 person Board of Managers. (Haefeli Dec. Ex. 

A §3.l(a) and (c) at p. 9) Under the Operating Agreement, Haefeli was a founding member of 

4C4 and a "Founder" under the terms of the Operating Agreement. (Haefeli Dec. il20 and Ex. A 

at p. 4) Haefeli was also one of 2 original Managers of the Board and the Founder Board 

Designee for himself as a Founder under the Operating Agreement. (Haefeli Dec. il22 and Ex. A 

§3.l(a) and (c) at p.9) Robert Gregory, Esq. ("Gregory") was the second member of the Board. 

(Haefeli Dec. il23) Haefeli has never been removed as a Manager on the Board by the Board. 

(Haefeli Dec. il28) 

In addition to his position on the 2 person Board as a Founder's designee, Haefeli is the 

original President and Chief Executive Officer ("CEO") of 4C4. (Haefeli Dec. ill 7) Haefeli is 

also the Creative Director of 4C4. (Supplemental Haefeli Dec. il5) The only other officers of 

4C4 are Gregory as the Chief Financial Officer and Brooke Sullivan as the Vice President and 

Secretary. (Haefeli Dec. ilill 8 and 19 and Ex. A Schedule A) Although Christopher J. McHattie 

("C. McHattie") executed the Operating Agreement as the President of Cove (Haefeli Dec. ill2 

and Ex. A final page), he had no office or other position as an officer, manager or Board member 

of 4C4. (Haefeli Dec. il24) 

3 
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Rabner Baumgart Ben-Asher & Nirenberg, P.C. 

The Operating Agreement is somewhat unusual in that it severely restricts the power of 

each of the individual Managers of 4C4, stating in pertinent part: 

l . Establishment. There is hereby established a committee (the "Board" 
or the "Board of Managers") comprised of natural persons (the "Managers") having 
the authority and duties set forth in this Agreement. Except as otherwise provided 
herein (including Section 3.6), any decisions to be made by the Board shall require 
the approval of a Majority of the Board. Except as provided in the immediately 
preceding sentence, no Manager acting alone, or with any other Manager or Managers, 
shall have the power to act for or on behalf of, or to bind the Company. Each Manager 
shall be a "manager" (as that term is defined in the Delaware Act) of the Company, but, 
notwithstanding the foregoing, no Manager shall have any rights or powers beyond the 
rights and powers granted to such Manager in this Agreement. Managers need not be 
residents of the State of Delaware. 

7 Powers. Except as otherwise provided herein (including Section 3.6), 
the business and affairs of the Company shall be managed by or under the direction 
of the Board. All actions outside of the ordinary course of business of the Company to 
be taken by or on behalf of the Company shall require the approval of a Majority of the 
Board. 

3. Number of Managers; Term of Office. The authorized number of 
Managers shall initially be 2 and, hereafter, the authorized number of Managers may, 
subject to the limitations set forth in this Section, be increased or decreased by 
either (i) the vote of a Majority of the Board, or (ii) the vote or consent of Members 
holding a Majority in Interest. The Managers shall be elected by the vote or consent 
of Members holding a Majority in Interest and shall hold office until their respective 
successors are elected and qualified or until their earlier death, resignation or removal; 
provided that each Founder shall have the right to designate one Member to the 
Board (each a "Founder Board Designee") until such time as such Founder 
(together with its affiliates and family members) holds of record less than 15,000 
Units (such number subject to adjustment for Unit splits and similar events in respect 
of the Units after the date hereof), after which such Founder shall no longer have the 
right pursuant to this subsection (c) to designate a Founder Board Designee. 
Notwithstanding the foregoing, in the event a Founder becomes a Breaching Service 
Provider, such Founder shall no longer have the right to designate a Board Member 
pursuant to this Section 3.l(c). Members holding a Majority in Interest may 
remove, with cause, any Manager and any vacancy, whether due to resignation, 
removal or death, shall be filled by the vote or consent of Members holding a 
Majority in Interest, subject to the right of any Founder to designate a replacement 
as provided in this Section 3.l(c) . A Manager may resign at any time by giving 
written notice to that effect to the Board. Any such resignation shall take effect at the 
time of the receipt of that notice or any later effective time specified in that notice; and, 
unless otherwise specified in that notice, the acceptance of the resignation shall not be 

4 
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necessary to make it effective. Notwithstanding the foregoing, the other Members of 
Cove shall be permitted to attend and participate as non-voting participants. 

[Emphasis Supplied. Haefeli Dec. if25 and Ex. A §3 .1 at p. 9) 

Sullivan has never resigned from her position as the Secretary of 4C4. (Haefeli Dec. if26) 

Sullivan has also never been removed from her position as the Secretary of 4C4 by the Board. 

(Haefeli Dec. if27) 

The Operating Agreement specifically sets forth the requirements of any notices or other 

communications and the requirements for the delivery of such notices and communications under 

the Operating Agreement (which requirements would apply to any resignation either as a 

Manager or as an officer of 4C4) stating: 

(a) All notices, requests and other communications hereunder must be in 
writing and will be deemed to have been duly given only if delivered personally against 
written receipt or by facsimile transmission against facsimile confirmation or mailed by 
internationally recognized overnight courier prepaid, to (i) any Member, at such Member's 
last known address as set forth on the Company' s books and records, and (ii) the 
Company, to the Company's Secretary at the Company's principal place of business (or in 
any case to such other address as the addressee may from time to time designate in writing 
to the sender). 

(b) All such notices, requests and other communications will (i) if delivered 
personally to the address as provide in Section 12.1 (a) be deemed given upon delivery, 
(ii) if delivered by facsimile transmission to the facsimile number as provided for in 
Section 12.1 (a), be deemed given upon facsimile confirmation and (iii) if delivered by 
overnight courier to the address as provided in Section 12.1 (a), be deemed given on the 
earlier of the first business day following the date sent by such overnight courier or 
upon receipt (in each case regardless of whether such notice, request or other 
communication is received by any other person to whom a copy of such notice is to be 
delivered pursuant to this Section 12.1). 

[Emphasis Supplied. Haefeli Dec. if29 and Ex. A at p. 36) 

Haefeli never gave a written notice of my resignation as a Manager and as a member of 

the Board to the Board. (Haefeli Dec. if30) Haefeli certainly never delivered a written notice of 

my resignation as a Manager or a member of the Board to Sullivan as required for notices or 
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other communications with the Company under the prov1s1ons of § 12.1 of the Operating 

Agreement, quoted above. (Haefeli Dec. i(31) 

Out of an abundance of caution, on May 10, 2019 Haefeli hand delivered to Sullivan, as 

the Secretary of 4C4 a protective written designation of his Founder Board Designee stating as 

follows: 

Please be advised that I have not resigned as a Manager of the Board of 4C4 Media, LLC 
("4C4"). Nor, for that matter, have I resigned as the President and CEO of 4C4 or withdrawn 
as a Member of 4C4. Notwithstanding the fact that I have not resigned, and out of an 
abundance of caution, I am hereby notifying 4C4 that, if I should be viewed or found to have 
resigned, I hereby designate myself as a Manager on the Board of Managers pursuant to 
§3. l(a) and (c) of the Operating Agreement of 4C4 Media, LLC. 

(Haefeli Dec. i(32 and Ex. K) 

Haefeli never provided written notice of his resignation as the President and CEO of 4C4 

to Sullivan as the Secretary of 4C4 in accordance with the notice requirements of§ 12.1 of the 

Operating Agreement nor did he ever provide written notice of his resignation as the President 

and CEO of 4C4 to the Board. (Haefeli Dec. i(33) Haefeli has never been removed as the 

President and CEO of 4C4 by the Board. (Haefeli Dec. i(34) Haefeli has never received a notice 

from the Board that his position as the President and CEO of 4C4 is tenninated. (Haefeli Dec. 

i(35) 

In anticipation of entry into the Operating Agreement a "Term Sheet" was entered into 

between Haefeli, Mark Haefeli Productions, Inc. ("MHP") and Cove in June of 2016. (Haefeli 

Dec. i(36 and Ex. B) Though titled as a Term Sheet, the Term Sheet was a binding contract 

between the parties which was to remain in force despite the entry into the additional 

agreements, such as the Operating Agreement, contemplated under the Term Sheet. (Haefeli 

Dec. i(37) Again, the Term Sheet was drafted by the McHattie Firm. (Haefeli Dec. i(38) MHP 
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and Haefeli were not separately represented by counsel in connection with the preparation of the 

Term Sheet. (Haefeli Dec. if39) 

The Term Sheet provided that Haefeli was to have the "right to recover ownership of the 

Contributed Works in the event [the] venture fails of its essential purpose." (Haefeli Dec. if40 

and Ex. B pp 1-2) The purpose of 4C4 as described in the Term Sheet was set forth under the 

heading "Business Purpose" on the first page of the Term Sheet and included the business plan 

attached as Exhibit "B" to the Term Sheet. (Haefeli Dec. if4 l and Ex. B p.1 and pp. 14-16) 4C4 

has failed of its "essential purpose" entitling Haefeli and MHP to recover the intellectual 

property transferred to 4C4 under the License Agreement. (Haefeli Dec. if42) 

The "Exclusive License and Assignment Agreement" (the "License Agreement") was 

entered into in accordance with the provisions of the Term Sheet (page 1, Structure). (Haefeli 

Dec. if43 and Exhibit C) The Term Sheet further provided that the entity to be formed and to 

which Haefeli and MHP were to contribute certain intellectual property rights (4C4) would lose 

those rights and that the rights would "revert to Haefeli" if Cove failed to vest in its rights to 4C4 

pursuant to the "Vesting of Rights" provisions contained in the Term Sheet. (Haefeli Dec. if44 

and Ex. B p.3) 

The Vesting of Rights provisions in the Term Sheet at pp. 3-8 set forth a series of 

benchmarks to be met by Cove or Cove's designees if the intellectual property rights transferred 

to 4C4 pursuant to the License Agreement if the intellectual property rights were not to revert to 

Haefeli and MHP. (Haefeli Dec. if45) Almost none of those benchmarks have been met to date. 

(Haefeli Dec. if45) 
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Despite the fact that C. McHattie held no office or any other position with 4C4, Attached 

hereto as is a true and correct copy of an e-mail sent to me on February 27, 2019 at 10:46 a.m. by 

C. McHattie purporting to suspend me from 4C4 stating, in part: 

Second, you are and have been suspended, please "enjoy" your "garden leave" as best you 
can, but Cease and Desist from any activity on behalf of 4C4 Media until you are reinstated. 

(Haefeli Dec. if46 and Ex. D at p.1) 

Without the benefit of counsel, Haefeli believed that this suspension was legally effective 

under the Operating Agreement to terminate, indefinitely, all his rights and authority both as a 

Manager and member of the Board of 4C4 and as the President and CEO of 4C4, all in his view 

in direct breach of his rights in connection with 4C4. (Haefeli Dec. if4 7) In response to this 

breach of his rights as a founder and member of 4C4 and in response to his perception of C. 

McHattie's wrongful exercise of control over the actions and affairs of 4C4, still without benefit 

of counsel, after receipt of C. McHattie's 2/27 /19 10:46 a.m. e-mail, Haefeli issued a series of ill 

considered e-mails in which he noted his intent to resign his positions with 4C4. (Haefeli Dec. 

if48) None of those e-mails were sent to Sullivan and none of those e-mails complied with the 

notice requirements of the Operating Agreement. (Haefeli Dec. if49) 

Attached to Haefeli's Dec. in chronological order as Exhibits E, F, G, H, and I are copies 

of a number of such e-mails. (Haefeli Dec. if50) All of these e-mails were over the course of 3 

days and none of them were issued prior to C. McHattie's wrongful and unauthorized assertion or 

attempt to indefinitely terminate Haefeli's positions with 4C4. (Haefeli Dec. if50) Among those 

e-mails was an e-mail on February 28, 2019 at 5:58 p.m. in which Haefeli specifically noted: "I 

am removing myself from any relations with the company and need to execute the exit strategy 

in the partnership agreement to make it official I suppose." (Haefeli Dec. if5 l Ex. H, 

Emphasis Supplied) This language clearly indicated that Haefeli understood and was taking the 
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position that His resignations by e-mail were not, and were not intended to be, official. (Haefeli 

Dec. ~51) In other words, notwithstanding the language of the various e-mails, Haefeli 

understood and communicated that the resignations were not official, were not legally effective, 

yet and he would have to comply with the Operating Agreement. (Haefeli Dec. ~51) 

In addition, at the conclusion of this short period of ill advised e-mails, and in response to 

an inquiry from an attorney at the McHattie Firm as to what Haefeli meant when he asserted in · 

his e-mail that he was resigning, Haefeli stated as follows: " 

Below is my email ragged[l]y a resignation. I [U]ntil I deliver an officially 
documented and executed document which I fully intend to exploit all of my 
rights as CEO and 59% share holder in 4c4. You will also need my approval 
for any decisions that effect this company." 

(Haefeli Dec. ~52 and Ex. I p.1, Emphasis Supplied) 

Consistent with his February 28, 2019 e-mail, the e-mail on March 1, 2019 at 1:16 p.m. 

therefore specifically noted that Haefeli's "resignations" were not official and were not intended 

to be official but, rather, he intended to resign only after reviewing his rights under the Operating 

Agreement and only in compliance with the Operating Agreement. (Haefeli Dec. ~53) Haefeli 

never proceeded with such a resignation. (Haefeli Dec. ~53) 

Notwithstanding those statements establishing that Haefeli's resignation(s) were not yet 

effective and not official, within minutes of his clarification of his intent to the McHattie Firm 

(Haefeli Dec. Ex. I), C. McHattie (who held no position with 4C4 and was only an indirect 

owner of 4C4 through the membership held by Cove), took the position that Haefeli's 

resignation(s) were legally effective. (Haefeli Dec. ~54 and Ex. J p.1) 

This litigation is outside of the ordinary course of business of 4C4 Media, LLC ("4C4"). 

(Supplemental Haefeli Dec. ~2) No Board meeting of has been duly noticed to consider or 
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authorize this litigation. (Supplemental Haefeli Dec. ~3) The Board has not authorized this 

litigation. (Haefeli Dec. ~4) 

Argument 

For purposes of brevity, we will not restate the principles of law applicable to granting or 

denying the injunctive relief purportedly sought by the Plaintiff. We note, however, that in order 

for the relief to be sought by the Plaintiff, 4C4 (and specifically 4C4's Board) must have 

authorized the McHattie Finn to file this litigation on 4C4's behalf. This litigation is not in the 

ordinary course of 4C4's business. As such, the litigation could only have been authorized by the 

Board. As noted above, no such authorization was issued by the Board. Moreover, for the 

Board to take such action, a majority of the Board would have been required under §3.1 of the 

Operating Agreement. (Haefeli Dec. Ex. A at p.9) Furthermore, under the same Section of the 

Operating Agreement, though each of the Managers on the Board is a Manager, the individual 

Managers did not have the authority (with limited exceptions not applicable here) to act alone 

and even the Board did not have the normal breadth of authority one would expect for managers 

of a limited liability company, the Board's role being much more that we equate with the Board 

of Directors of a typical corporation with the day to day ordinary course of business being in the 

control of 4C4's President and CEO - Haefeli. Such a delegation of authority by members or 

managers to officers of a Delaware limited liability company is specifically allowed by and 

envisioned by the Act. 6 Del. C. § 18-407. 

As noted in the Operating Agreement and in the complaint 4C4 is a Delaware limited 

liability company and the governing law applicable to the Operating agreement is the law of 

Delaware. (Haefeli Dec. Ex. A §12.2 at p.36) The applicable Delaware law with regard to the 

Operating Agreement is the Delaware Limited Liability Company Act (the "Act"). Under the 
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Act, it is the specific policy "to give the maximum effect to the principle of freedom of contract 

and to the enforceability of limited liability company agreements." 6 Del. C. § 18-1101 (b ). 

As noted above in the Statement of Facts, the Operating Agreement sets forth the only 

methods by which a notice, such as the asserted resignations by Haefeli by e-mail from his 

positions with 4C4, could be given. Since the purported resignations of Haefeli were not given 

in the only manner allowed under the Operating Agreement they were not legally effective as 

notices of resignation under the Operating Agreement. To hold otherwise would be in violation 

of the specifically stated principle of the Act quoted above. 

In addition, it is clear from the e-mails themselves that Haefeli did not mean the e-mails 

to be legally effective resignations of his positions with 4C4. He noted that fact not once but 

twice and, specifically, when his attention was focused on what exactly he meant when he was e

mailing about resigning he noted that until he formally documented and delivered his resignation 

he would continue to act as an owner and CEO of 4C4 and that his approval would be needed for 

company actions. (Haefeli Dec. i/52 and Ex. I p.1) Having already noted in an earlier e-mail that 

he would "need to execute the exit strategy in the partnership agreement to make it official" 

it is clear that though Haefeli then intended to resign the e-mails were not of themselves 

sufficient to cause his resignation and Haefeli intended to abide by the terms of the Operating 

Agreement and retain his rights under that agreement. (Haefeli Dec. i/51 Ex. H 

Further, despite the assertion by Gregory and the McHattie Firm to the contrary, Haefeli 

could not resign or withdraw as a member of 4C4. In fact §4.5 of the Operating Agreement 

specifically bars such a resignation and states that any such resignation "shall be null and void. 

(Haefeli Dec. i!l 6 and Ex. A at p. 17) Again, in fact, even without this provision, the Act 

generally bars a member from resigning as a member of a limited liability company unless upon 
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the occurrence of an event specified in the operating agreement and then only in accordance with 

that agreement. 6 Del. C. §18-603. Consequently, Haefeli could not "resign" his position as a 

founding member of 4C4 even if you wanted to and his position as a Board Manager was 

inextricably tied to his position as a Founder, an attribute of his status as a Member of 4C4. 

Given these factors , Haefeli rightfully remains as an officer and Manager on the Board of 

4C4. Given that the Board did not authorize 4C4 to proceed with this litigation (and could not 

do so without the consent of Haefeli as one of only 2 members of the Board), this litigation is 

unauthorized and, being unauthorized, 4C4 cannot prevail in this litigation. 

The actual first and continuing wrongful conduct in this matter is C. McHattie's original 

action, purportedly on behalf of 4C4, supposedly suspending Haefeli from all of his roles with 

4C4 and advising him to "Cease and Desist from any activity on behalf of 4C4 Media until you 

are reinstated." (Haefeli Dec. ~46 and Ex. D p.1) McHattie had no position with 4C4 and no 

authority under the Operating Agreement to take such an action on behalf of 4C4. 

In addition to the facts that this litigation was not authorized by 4C4 and that Haefeli 

continues as a Board member and officer of 4C4, there is the additional problem with the 

likelihood of 4C4's success on the merits that under the terms of the License Agreement and the 

Term Sheet a substantial portion of the intellectual property represented by the Film should 

revert to Haefeli at this point due to the failure of 4C4 to achieve its essential purpose and, as a 

matter of substance, the failure of Cove to comply with its obligations in order to vest its interest 

if 4C4 and prevent the reversion to Haefeli of the intellectual property rights transferred under 

the Operating Agreement. Though stated in order to be sure that they are preserved, these issues 

need not be reached at this point as without regard to these arguments this litigation is unfounded 

as not having been authorized by the Board and inappropriate in any case as Haefeli should 
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rightfully be allowed to act on behalf of 4C4 as its President and CEO as well as 4C4's Creative 

Director. 

Conclusion 

For the reasons set forth above, the injunctive relief requested in the Order to Show 

Cause should be denied. 

Respectfully Submitted: 

Rabner, Baumgart, Ben-Asher & Nirenberg, P.C. 

r~~. ~~ 
Dennis H. Sabourin, Esq. (DS 6254) 
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THE MCHATTIE LAW FIRM, LLC
Christopher J. McHattie, Esq.
(Bar No. 035251987)
550 West Main Street
Boonton. New Jersey 07005
Telephone: 973-402-5505
Facsimile: 973-400-4110
4/tome ys/hi Plainqg, 4( ‘4 Media, LL(’

UNITED STATES I)ISTRICT COURT
DISTRICT OF NEW ,JERSEV

4C4 MEDIA, LLC.

Plaintiff
CivilActionNo.: /— ‘_ (2.2_St

MARK I IAEFELI; MARK HAEFELI
PRODUCTIONS. INC.; JOHN DOES 1-10 ORDER CRAN’IiNG PLAINTIFF’S
(name being fictitious for individuals whose P1WLIMIARY 11.JUNCTION
identities are currently unknown); and A BC
EN’I’l’IiES 1 -10 (names being fictitious for
corporate or other legal entities whose
identities currently remain unknown).

Defendants.

THIS MATTER HAVING BEEN opened to the Court by the McHattie Law Firm, LLC,

attorneys for the plaintiff 4C4 Media. LLC, by way of an Order to Show Cause with Temporary

Restraints, lbr an Order granting Preliminary Injunctive Relief against Defendant Mark Hacfeli

and Mark I-Iaefelj Productions, Inc., on notice to Defendants’ and Defendants’ attorney Dennis

Sabourin, Esq., attorney for Defendant, and the Court having considered the matter and for good

cause showing.

IT (S on this

______—

day of 2019;

ORDERED, as follows:
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-1. The Temporary Restraining Order entered May 2019, is hereby made permanent

pending resolution of this action on the merits: and

2. The Defendants. Mark Haefeli and Mark Hacfeli Productions. Inc., or anyone of

them, or any other entity under Mr. l-Iaefeli’s control, and those in active concert with

them (the “Defendants”), or receiving instructions and requests from them. including

hut not limited to Facebook, Twitter, Instagram. Linkedin. Vimeo. Kicktraq,

Filmfreeway, Flickr. receiving notice of this Order arc preliminarily enjoined,

pending resolution of this action on the merits, from:

A. editing, altering, reproducing. distributing, or otherwise publicly displaying: (i) the

Film, or (ii) any adulterated, alternate, abbreviated or reconstituted copy of the Film

or the Film’s outtakes and unused source materials, including one that lists

Defendants as the copyright owner (or otherwise attributes ownership to

Defendant):

B. offering for sale, selling, marketing or promoting: (i) the Film or (ii) any

adulterated, alternate, abbreviated or reconstituted copy of the Film or the Film’s

outtakes and unused source materials, including one that lists Defendants as the

copyright owner (or otherwise attributes ownership to Defendant):

C. creating derivative works derived from: (i) the Film or (ii) any adulterated.

alternate, abbreviated or reconstituted copy of the Film or the Film’s outtakes and

unused source materials, including one that lists Defendants as the copyright owner

(or otherwise attributes ownership to I)efendant):

D. engaging in acts of interferences with Plaintifis marketing and selling of: (i) the

Film, or (ii) any alternate, abbreviated or reconstituted version of’ the Film or the
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Film’s outtakes and unused source materials, including, but not limited to,

interfering with Plaintills work with existing or prospectivc vendors for the Film;

and

E. engaging in any oilier acts which puts a cloud on the ownership. development or

distribution of: (a) the Film, or (h) any alternate, abbreviated or reconstituted

version of the Film or the Film’s outtakes and unused source materials, including.

hut not limited to, Defendants holding themselves out as the owner of the Film; and

F. communicating or publicly disseminating any claim or assertion of:

a. ownership of the Film,

h. attributing the Film a work of the Defendants. (through use of words such

as “A Mark Haefeli Film”, “A Mark l-Iaefeli Productions Film”, “An MHP

Production”. etc.. and

c. misrepresenting the extent of his creative involvement (sole creator,

“100%” written, produced or directed by Mark llaefeli, etc.);

0. communicating or publicly disseminating any claim or assertion that misrepresents

or exaggerates the creation, funding, origin, writing of, producing. linancing lbr or

copyright ownership of the Film; and

H. the Defendants are affirmatively ordered to immediately take down an prior

materials, posts. tweets, photos, video. turn or other communications violative of

the foregoing.

SO ORDERED.
7

The 1 o or le Susan . Wigenton
e States istri C’o rt .ludgc
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